"A limited company is more than a mere judicial entity, with a personality in law of its own: Behind it, or amongst it, there are individuals, with rights, expectations and obligations inter se" 1 . The competitive attitude of the member states of the EU (European Union), to become the most attractive for companies results in law reforms aiming at more flexible conflict between shareholders 2 . Besides, the economic objective of avoiding a company's dissolution, the English, Dutch, and Belgian exit proceedings 3 for the settlement of disputes between shareholders set up a social objective: protecting the interests of the minority shareholder of a private limited company 4 . The paper consists of four chapters. The introduction lays out the necessity of buy-outs for shareholders of a private limited company. The first chapter describes the different facts justifying the buy-out of a shareholder on the basis of serious grounds. The second chapter presents the findings of a comparative research of the valuation of the shares transferred in an English, Dutch, and Belgian procedure. Finally, the conclusion summarises in which way the English, Dutch, and Belgian legal system protect the interests of the minority shareholder of a private limited company.
Features of small and micro-enterprises and the majority rule in the general meeting of shareholders as point of departure in a (small or micro-) enterprise-up to 23 million enterprises in the EU (European Union) or 99% of all European enterprises are small and micro-enterprises 5 . In the Small Business Act (SBA)
2008, the European Commission recognizes the special role of small and micro-enterprises and in particular family-based enterprises, their typically local base, socially responsible attitudes and capacity to combine tradition with innovation. The first of the 10 SBA principles preconceives the creation of an environment within which entrepreneurs and family businesses can thrive and entrepreneurship is rewarded 6 .
Nonetheless, corporate governance codes focus primordially on the performance of managers' conduct in multinationals and pay little or no attention to the typical feature of small and micro-enterprises. Small and micro-enterprises are characterized by the influence of the private relationships between shareholders on their business . In small and micro-enterprises, a small number of shareholders have set up the articles of association on the basis of mutual trust and confidence. Mostly but not necessarily, the shareholders are related to each other. Moreover, these shareholders expect to be involved in the management of the small or micro-enterprise 7 .
Against this background, every decision in the general meeting of shareholders is taken conform the majority rule. The term majority rule is generally understood to mean that the will expressed by the majority of shareholders (the will in the shareholders' group) becomes by "force of number" the will imposed on the group (the will of the shareholders' group). A decision made by the general meeting is the consequence of a democratic rule, requiring a majority of 50% + 1 vote of all shares.
It is not necessary to hold more than 50% of the shares to control a private limited company. If shares are divided equally between three shareholders and two shareholders decide to cooperate, a majority is created and the third shareholder becomes a non-controlling one.
The democratic principle of majority rule results in a substantial power placed in the hands of those who control more than half of the votes at a shareholders' meeting, and results in the possibility of dissenting minorities 8 .
TWO TYPES OF SHAREHOLDERS' CONFLICTS AND COMPARISON WITH A CONFLICT BETWEEN MANAGERS
As a consequence of the majority rule, two kinds of conflict situations are possible. The conflict situation depends on the numbers of shares and the voting power of the shareholders. The first type of shareholders' conflict follows from the difference in voting power between shareholders. A minority shareholder has to accept the majority rule, unless the majority abuse their controlling voting position at the expense of the minority shareholder. A "non-controlling" or minority shareholder may find himself locked in the company 9 .
The opposite is also possible: A majority shareholder can find himself obstructed in a blocked decision-making process when a minority shareholder abuses his position. For instance, if the continuation of the company requires a capital increase and a minority shareholder persists unreasonably to vote not in favor of the capital increase.
In the second type of shareholders' conflict, voting rights are equally divided (for example, in a joint venture). There is no majority or minority shareholder: None of the shareholders have a decisive vote nor control the decision-making process. Hence, a deadlock may occur, even if none of the shareholders abuse their position.
The long duration and changing environment may result in two shareholders, initially willing to cooperate, not being able to negotiate a business plan satisfactory to both 10 . Thus, why are shareholders conflicts such a problem for the continuation of a small or micro-enterprise? Shareholders cannot shove up their conflict to someone else. In contrast, a serious and long-lasting disagreement between managers or between managers and shareholders can be solved through the fact that shareholders, as a group, have the last word. Managers can be dismissed against their will by shareholders for the reason that shareholders are the owners of the company who engage and discharge managers.
On the other hand, shareholders cannot replace one another. Therefore, a serious and long-lasting disagreement between shareholders can become a pressing problem for the continuation of a company.
DISSOLUTION, AVOIDING DISSOLUTION THROUGH BUYOUT AND THE PROCEEDINGS FOR THE SETTLEMENT OF DISPUTES BETWEEN SHAREHOLDERS
When businesses, and often personal relations between shareholders, have broken down, and the court is incapable of enforcing reconstitution, the serious and long-lasting conflict between shareholders can be settled by shareholders putting an end to their cooperation. Therefore, a shareholder may demand the court to order the dissolution of a company, based on important grounds. Still, the grounds to obtain the voluntary dissolution of a company are restrictive, considering the profound and harsh consequences. Economically speaking, the dissolution and liquidation of a company is a sweeping measure.
However, providing for the possibility of a compulsory dissolution of the company force shareholders to consider other possibilities to settle their disputes. The threat of dissolution sometimes urges shareholders to agree about the buy-out of one of them.
During the negotiations, in order to settle a serious and long-lasting conflict between shareholders, one shall not have a strong position. Unlike a shareholder of a company listed on a stock exchange, a shareholder of a limited private company cannot sell his shares easily and at any time.
Moreover, a transfer of shares can be restricted by approval of the general meeting or a preferential subscription right (preemptive right) for the existing shareholders, as stated in a shareholders' agreement or the articles of association. Above all, due to the majority rule, shares with few voting rights and thus few influence in the decision-making process in a company, are less marketable.
As a consequence of these deficiencies, the only available buyers of the shares will offer only a minimal price.
Furthermore, it is shown that oppressed shareholders search to transfer their shares to the oppressing shareholder. As a respond to that, the oppressing shareholder has no interest in the shares and refuses the offer for sale or proposes an extremely discounted price. An oppressed shareholder would be better off with an exit proceeding, with a judge fixing the price.
Though, fixing a fair price in case of a shareholders' buy-out is not the only reason why the Dutch and Belgian legislator introduced the proceedings for the settlement of disputes between shareholders. In the first place, the proceedings aim at avoiding dissolutions and thus avoiding economic loss.
In comparison with the dissolution, proceedings for the settlement of disputes between shareholders ran into a serious and long-lasting conflict is a less radical remedy. A shareholder of a Dutch or Belgian private limited company may order:
(1) The transfer of his own shares to a defending co-shareholder 11 (exit proceeding);
(2) The transfer of shares hold by the defending co-shareholder to himself 12 (expulsion proceeding).
These proceedings aim to solve the dispute between shareholders of a private limited company by means of a compulsory exit or expulsion in exchange for payment: If a shareholder can prove a serious ground why cooperation can no longer be expected, his demand for his own exit or his claim to expel another shareholder will be granted and the judge will appoint an expert to determine the price of the shares exchanged 13 . Every shareholder can demand his own exit, whereas the expulsion of a co-shareholder can be ordered by one or more shareholders holding at least one third of the voting rights or one third of the share capital of the company. Besides, solving a shareholders conflict by means of exit is one of the remedies, a British judge can pronounce in an unfair prejudice procedure 14 . Without a requirement for the percentage of voting rights or the share capital, any shareholder of a company can start a petition on the ground that:
(1) The company's affairs have been conducted or are being conducted in a manner that is unfairly prejudicial to the interests of (a part of) its members;
(2) Any actual or proposed act or omission of the company is or would be so prejudicial.
Albeit the scope of the unfair prejudice remedy is not limited to private companies with limited shares, shareholders of public limited companies hardly ever introduce an unfair prejudice procedure 15 .
EXIT PROCEEDINGS COMPARED TO THE UNFAIR PREJUDICE PROCEDURE
Not only the Dutch and Belgian exit proceedings, but also the English unfair prejudice procedure provides for the purchase of the shares and an English judge assesses whether the interests of a petitioning shareholder are prejudiced by his co-shareholder(s).
While the Dutch and Belgian exit proceedings focus on one possible remedy, the unfair prejudice procedure foresees that the English court can make "Such order as it thinks fit for giving relief in respect of the matters complained of". The English court may, among other remedies, regulate the conduct of the company's affairs in the future, require the company to (not) do an act, authorize civil proceedings in the name and on behalf of the company, prohibit the company to change its articles of association or provide for the purchase of the shares of a (normally non-controlling) shareholder by co-shareholders or the company itself. An English court, however, cannot expel the defending shareholder, like the Dutch and Belgian court may do.
In contrast, the shareholder starts an exit proceeding under Dutch or Belgian law when his interests are prejudiced to such an extent that the continuation of his shareholding can no longer reasonably be expected from him and the Dutch or Belgian court may only grant the claim or not.
THE SOCIAL OBJECTIVE OF EXIT PROCEEDINGS
Besides the economic objective of avoiding a company's dissolution, the exit proceedings set up a social objective: protecting the (patrimonial) interests of the minority shareholder. Indisputably, this is a social goal aiming to give all shareholders a fair procedure. In order to achieve this social objective, the answers to the following two questions are crucial:
(1) Which facts does the court consider as serious grounds to exit or to expel a shareholder? (Chapter 1) (2) And how does the court assess the fairness of the price to be paid for the compulsory transferred shares? (Chapter 2) In what follows, the English, Dutch, and Belgian procedures are compared on these two points. The comparison intends to determine how the social objective of protecting the (patrimonial) interests of the minority shareholder can be achieved. Furthermore, the comparison aims to analyze which country protects the most the (patrimonial) interests of the minority shareholder.
CHAPTER 1-WHICH FACTS ARE UNFAIRLY PREJUDICIAL AND CONSTITUTE SERIOUS GROUNDS TO EXIT A SHAREHOLDER
The author assumes that achieving the social objective of protecting the (patrimonial) interests of the minority shareholder depends among others on the way of examining the facts that are granted as unfair prejudice or serious grounds to exit a company.
This chapter gives a brief overview of the English, Dutch, and Belgian framework. Furthermore, two kinds of cases are compared under English, Dutch, and Belgian law: To what extent a minority shareholder has the possibility to exit when a majority shareholder removes him from the manager's board (first case) or averts the assets of the business (second case)?
English, Dutch, and Belgian Legal Framework to Examine the Facts That May Grand a Shareholders' Claim to Exit
Under English law, a shareholder may exit in case of an unfair prejudice 16 . A court could grant a remedy when it thinks a prejudice to the company's affairs or one or more shareholders is not only prejudice per se, but also unfair. This is the test of unfairness a judge has to undertake. The test of whether the prejudice is unfair examines whether the harm suffered by a non-controlling shareholder is something he has the right to be protected from. A prejudice can be unfair even if controlling shareholders did not intend to harm the non-controlling shareholder(s).
Moreover, a lot of unfair prejudice cases are based on legitimate expectations or equitable considerations of a petitioning non-controlling shareholder. In this case, a judge verifies with a test of unfairness whether this expectation is legitimate or not.
Shareholders of a small company can have a concrete and unmistakable understanding of how the company must be ran, but draw up only a standard set of articles of association. On the other hand, if the foundations for the company's conduct is "adequately and exhaustively laid down in the articles of association" 17 , a non-controlling shareholder cannot state that a company's act is unfairly prejudicial because of an informal agreement. In 1989, the Dutch legislator introduced the proceedings for the settlement of disputes between shareholders of a Besloten Vennootschap by way of compulsory transfer of shares 18 . This is known under the Dutch name geschillenregeling. The proceedings consist of four distinctive proceedings: the expulsion proceedings, the proceedings for the compulsory transfer of voting rights, the exit proceedings, and price determination proceedings. With regard to the social goal, this paper will only focus on the last two proceedings. A Dutch exit proceeding gives a shareholder the right to transfer his shares to co-shareholders or to the company if it appears that his interests are prejudiced by the conduct of his co-shareholder(s) or by the conduct of the company, to such an extent that the continuation of his shareholding can no longer reasonably be expected from him. The exit proceedings were developed for the oppressed shareholder who cannot sell his shares at a fair price.
Likewise the English unfair prejudice, a Dutch exit proceeding can be started against the company itself
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. This is beneficial when the prejudicial conduct is caused by the company itself. Though, every now and then it will be complicated to distinguish between the company's behavior and the conduct of a controlling shareholder 20 . The petitioning shareholder must prove the causal link between the prejudicial conduct and his assertion that the continuation of his shareholding can no longer reasonably be expected from him. An exit proceeding against the company itself can only be rewarded if the purchase of the company's own shares is possible on the basis of the imperative balance and liquidity tests 21 . In the situation that only the company caused the prejudicial conduct and the shareholder who wants to exit foresees that one of the two tests will not be met, the shareholder will be locked up in the company. Nevertheless, this shareholder may demonstrate that he has reasons to doubt the correctness of the policy of the company and start an inquiry proceeding. The inquiry proceeding cannot lead to a compulsory transfer of shares, but most of the inquiry proceedings end up with an amicable agreement in which a transfer of shares is approved by both parties.
In addition to the exit proceedings, the Dutch legislator introduced the price determination proceedings. When shareholders agree on the transfer itself, but argue about the valuation of shares and price-setting, they can demand the court to intervene and estimate the price.
As far as the Belgian exit proceedings are concerned, the legislator introduced the proceedings for the settlement of disputes between shareholders in 1995. There are three distinct proceedings: expulsion proceedings 22 , proceedings for the compulsory transfer of voting rights, and exit proceedings 23 .
Every shareholder who can base his claim on well-founded, serious grounds can exit the company. Though, an exit proceeding against the company itself is not possible. The exit proceeding must be brought against a co-shareholder who is obliged to take over the shares at the price set by the court. Serious grounds are judged on account of the petitioning shareholder who wants to exit.
Belgian case law accepts three types of serious grounds. A serious ground can be: (1) serious default; (2) abuse of position of a shareholder; or (3) a serious and long-lasting disagreement between shareholders, such as a deadlock.
Not only abuse of position or serious default can be estimated as serious grounds to exit or to expel a shareholder, but also a serious disaccord between shareholders without either side having done something wrong or unfair. This broad field of application and the large amount of small and micro-enterprises clarify why in Belgium, the expulsion and exit proceedings are the mostly demanded proceedings in company law: The president of the commercial court acting in summary proceedings spends up to half of his time settling disputes between shareholders 24 . What is more, over a period of almost 20 years, the Belgian proceedings for the settlement of disputes between shareholders became the most popular proceedings in Belgian company law of all time 25 .
Case Compared: Dismissal of the Minority Shareholder as Director of the Manager's Board
Suppose that four shareholders, all holding 25% of the shares, agree that they will always be director and will take all important decisions together. Three shareholders want to change the business plan, the other one votes against. The fourth shareholder wants to withdraw from business, but none of the other shareholders have enough money to buy his shares. And why would they do so? What is more, the other shareholders vote to keep all profits in the company and do not pay a dividend, while the fourth shareholder is suspecting them to embezzle money of the company and cook to accounts. He thinks it is in vain to defend his point at the board of directors and decide not to come anymore. At the end of the year, the other shareholders decide to discharge the board of directors and dismiss him as a director. An English court can recognize informal agreements existing outside the articles of association. When a majority shareholder ignores without any reason the legitimate expectations of a non-controlling shareholder generated by informal agreements, the court may protect the non-controlling shareholder. Without legitimate expectations, a shareholder is not in the position to bring up his later discretionary removal from the board of directors by ordinary resolution in which a majority shareholder abuses the principle of majority rule.
It is generally accepted that the interests of a shareholder are unfairly prejudiced by his expulsion from the board in a quasi-partnership 26 , if no offer for the purchase of his shares was made 27 . For example, it could be expected that the return on investment would take the form of directors' compensations. Or it could also be necessary to take part in the board of directors to protect the non-controlling shareholders' interests. Therefore, the right to participate in the management can be seen as an informal agreement between shareholders of a quasi-partnership. If the non-controlling shareholder can prove the existence of an informal agreement that guarantees his participation in the management and can prove that the removal as director from the management board is involuntary, the court can make "such order as it thinks fit for giving relief in respect of the matters complained of". The court may provide for the purchase of the shares of the non-controlling shareholder by the oppressing shareholder, with a fair price determined by an expert.
However, in the Larvin v Phoenix Office Supplies case 28 , one of the three shareholders, Larvin, wanted to sell his shares to the others, while the three shareholders were also directors. Later on, Larvin refused to give up his managing responsibilities, but the other two shareholders treated him as having resigned as a director. Larvin offered to sell his shares, but the other two shareholders only wanted to buy his shares at a discounted value, due to their minority power. Larvin claimed that he was unfairly prejudiced, because he was factually excluded from the management. As the company could be considered to be a quasi-partnership, Larvins' claim to be bought out at a price without discount should be granted.
And what if the petitioner himself had done something wrong? In the Grace v Biagioli case 29 , the petitioning shareholder was dismissed as a director. He claimed to be unfairly prejudiced by this act, and proved this by an agreement in which a seat as a director was guaranteed. But the petitioning shareholder had sought to buy a competing company. This act justified his removal as a director in breach of the agreement. Therefore, the prejudice done to the petitioning shareholder was not unfair.
It can be seen as standing case law in the Netherlands that the dismissal of a managing director who is also a shareholder can justify the exit of that shareholder 30 . This does not mean though that every dismissal as a director will lead to a successful exit proceeding. A minority shareholder, who was dismissed as a director, could exit out of the company. The minority shareholder was never appointed as a director, but was de facto part of the board of directors for more than 16 years until the majority shareholder abused his majority position to dismiss him. The court considered that the confidence between both shareholders was breached, and thus granted the claim to exit 31 .
In the well- , a shareholder was "honorably" dismissed as a director after a serious and long-lasting disagreement between the shareholders. The difference in understanding and ideas about the future of the company made a dismissal unavoidable. But a dismissal per se, without other additional circumstances, is not enough to force a co-shareholder to pay for one's exit.
Also under Belgian case law, the claim to exit the company is granted if the dismissal of a director is the consequence of abuse of the majority position of a shareholder 34 . Hence, a majority shareholder, who abuses his controlling voting power to dismiss quite suddenly a director from the manager's board, cannot expect that this ex-director remain a shareholder 35 . Serious grounds are assessed on account of the petitioning shareholder who wants to exit. To justify an exit, the dismissal as a managing director has to be unreasonable, in which case the unreasonable dismissal does not have to violate the company's interests nor the functioning of the undertaking.
Notwithstanding specific circumstances, an exit proceeding of a shareholder is granted when he is dismissed as a director and the majority shareholder brings the negotiations for a transfer of shares to a halt on a discretionary way 36 .
Case Compared: Tunneling and FreezeOut
Suppose that a majority shareholder takes advantage of his position and exercises his voting power in order to arrange the transfer of some assets out of the company for his own benefit 37 . Furthermore, the majority shareholder abuses his controlling voting power at the expense of the minority shareholder through a minority freeze-out 38 : Profits are not distributed to the shareholders while the director's remuneration increases and evaporates all profits of the company. As a consequence, the value of the shares declines and returns on the investment of the minority shareholder are withheld.
English courts have held the diversion of the assets of a company or the claim for excessive remuneration to be unfairly prejudicial.
In the case of Re Cumana . In this case, Metz Sr., Metz Jr., and three other family members held shares of a Besloten Vennootschap. The company owed a debt to Metz Sr. and Metz Jr., the majority shareholders, at a rate of 12%, far beyond the market rate while it was not entirely clear why the company needed this loan. Obviously, this is a case of tunneling. Furthermore, Metz Sr. and Metz Jr. rewarded huge bonuses that did not correspond with the profits of the company. When Metz Sr. and Metz Jr. did not provide proper information about the company's value during the negotiation for a voluntary sale, the other family members requested for the purchase of their shares by means of an exit proceeding. Finally, the court held that the continuation of the other family members' shareholdings could no longer reasonably be expected and authorized the buy-out.
Also under Belgian case law, the claim to exit the company is granted if the directors, appointed by the majority shareholder, are rewarded an excessive remuneration while the minority shareholder does not receive sufficient information about what the directors do in return 41 . It is not required that a minority shareholder proves the detriment is already caused: Running a risk that the amount of remuneration is as large as to affect the distribution of dividend grounds the claim to exit a company.
Conclusion
The theoretical framework suggests that the facts considered as unfair prejudice or serious grounds to exit differ. Nevertheless, the comparison of two similar cases shows that the protection of minority shareholders is more or less the same. First and foremost, the open words "unfairly prejudicial", "When the interests of a shareholder are prejudiced to such an extent that the continuation of his shareholding can no longer reasonably be expected from him", and "serious grounds" give the exit proceeding an open character. Hence, the exit proceedings are not limited to the categories "unreasonable dismissal as a director", "tunneling", and "freeze-out", listed above. Despite the other terms, in none of the legal systems "precise boundaries of protection" 42 are afforded by the compulsory buy-out of a minority shareholder.
At first sight, the field of application of the compulsory buy-out seems broader under Dutch and Belgian law: Also a breach of confidence is taken into account and the Belgian case law emphasizes on the interests of all shareholders and on the idea that the functioning of the undertaking or company's interests may not be harmed while the interests of a minority shareholder are. However, it is observed under English law that the word "interests" is much broader than "legal rights" 43 . In a private limited company or a quasi-partnership, however, interests contain not only the legal rights determined in the memorandum and articles of association, but also any equitable considerations such as legitimate expectations which may arise from informal agreements between shareholders 44 . The underlying facts of cases may be similar, but the facts are never the same. That is why it is difficult to draw a line in the case law even in one single legal system. And that is why it is so difficult to compare the legal systems. Conclusions may not be drafted too soon, however, taking into account the "equitable considerations" and "legitimate expectations" while examining the unfairness of a prejudice is comparable to the consideration of a "breach of confidence" while examining the serious grounds to exit a company.
Finally, wide discretion is vested in the English, Dutch, and Belgian court in granting relief. If an English court is satisfied that a petition is well-founded, it may make such order as it thinks fit for giving relief in respect of the matters complained of, whereas a Dutch and Belgian court may or may not grant a shareholder's claim to exit.
CHAPTER 2-HOW DOES THE COURT ASSESS THE FAIRNESS OF THE PRICE TO BE PAID FOR THE COMPULSORY TRANSFERRED SHARES
An English, Dutch, and Belgian court may order the buy-out of a minority shareholder. Consequently, the court has to determine the price of the shares concerned. However, the "Unfairness does not lie in the exclusion alone but in exclusion without a reasonable offer" 45 . The English, Dutch, and Belgian procedures only achieve the social objective of protecting the (patrimonial) interests of a minority shareholder, if the court assesses the fairness of the price to be paid for the compulsory transferred shares. Seven different factors may have an impact on the value of the shares.
Valuation Clauses in the Articles of Association or Shareholder's Agreement
A first issue concerns the valuation clauses in articles of association or shareholders' agreement. Given that the articles of association must be adopted unanimously, and thus with approval of a minority shareholder, it is more likely that clauses in the articles of association or shareholder's agreement are protecting the (patrimonial) interests of a minority shareholder to a reasonable extend 46 .
English courts have taken different views on how such valuation clauses should be dealt with. In former cases, courts were of the opinion that the agreed valuation mechanism could be applied and could provide a bar for a petition under the sections of the unfair prejudice procedure 47 . However, since the unfair prejudice procedure creates personal rights and applies automatically to all companies, provisions cannot limit the entitlement of members to petition under the unfair prejudice procedure 48 or the possibility to obtain a fair offer for the shares transferred. In more recent cases, it is held that there is nothing unreasonable in the petitioner refusing to accept the risk that his shares would be valued at a discount, because of the minority character of his shares 49 . When a provision contains a valuation mechanism involving the risk of application of a minority discount, the valuation mechanism is not applied and shareholders have the possibility to petition in case of "unfair prejudice".
However, valuation clauses contained in the articles of association of a Dutch private limited company, or in an agreement, must take precedence over the valuation process in the exit proceeding 50 . In the exit proceedings, one or more experts are authorized to advice on the value of the shares 51 . The valuation process laid down in a statutory provision or contractual clause may limit the discretionary power of the experts 52 .
By contrast, it is held several times by the Belgian courts that the right to petition under articles 340 and 341 Belgian Companies Code is an inalienable right. Hence, the exit proceedings have a mandatory character. The parties' agreement which included the clause that disputes between shareholders should be brought before an arbitration court, cannot remove or diminish the right to start a petition in case of serious grounds in order to exit the company 53 .
The legislation does not stipulate how the matter is to be approached, however, this comparison shows that the English, Dutch, and Belgian courts hold another view. Under English law, a quasi-partnership is the precondition to exclude the possibility of discount. Furthermore, the line is drawn between management and passive investment only. On the other hand, the Dutch courts never apply a discount, whereas the Belgian courts take different approaches.
Appointment of a Valuation Expert
The second issue concerns the appointment of a valuation expert. The value of the shares may be influenced by who examines the value of the shares.
Under English law, the parties are free to appoint a valuation expert based on mutual understanding. When the parties do not agree on who will be appointed, the court should appoint a valuation expert 54 . The court may also value the shares based on evidence given at trial, such as existing expert reports 55 . Contrary to the former legal provision, a Dutch court is no longer legally obliged to appoint one or more experts in order to advice on the value of the shares. The court may also value the shares based on evidence given at trial, such as existing expert reports 56 . Also Belgian courts may appoint an expert to advice on the value of the shares by way of a written report. Although a court is not bounded to a valuation report, the court usually determines the price of the shares on the basis of this expert report by way of judgment 57 . This comparison sets out to determine that the English rule to appoint an expert on the initiative of the parties, is the best way to achieve the social goal, willing to give a fair procedure to all shareholders.
Discount or Pro Rata Parte to the Total Value of the Company
A third question is whether a petitioner's minority shareholding should be valued pro rata to the total value of the enterprise or whether its value should be discounted if it appears to be a minority shareholding. However, in the real world, the value of a minority shareholding in a private limited company ("what a third party wants to pay") is usually much less than the pro rata value because these shares have no influence on the decision-making process 58 .
Under English law, there is a strong presumption that in the case of quasi-partnerships, no such discount should be applied 59 . To put the matter another way, when a private limited company fulfills the elements of a quasi-partnership let down in Ebrahimi v. Westbourne Galleries Ltd, the English court tends to favor an undiscounted value of the shares of the private limited company. Therefore, the prime concern in deciding whether to apply a discount is whether the minority shareholder participates in the conduct of the company's affairs or holds his shares purely as a form of investment 60 . Moreover, when the petitioner originally bought the shares at a price which was discounted to reflect their minority status, it is appropriate to apply a discount. This is not to say that there may not be cases in which it will be fair to take a discounted value. The exception to the no discount practice is when the petitioner is in case of a petitioner's misconduct. In the event that the responders have established that the petitioning minority shareholder has acted in such a way as to deserve his exclusion from the company a discount may be applied 61 .
Besides that, Dutch courts do not apply a discount when the compulsory transferred shares constitute a minority holding. The Dutch legal doctrine is also of the opinion that a nuisance value of a minority stake or the fact that the shares are not easily transferable should be disregarded 62 . As a result, the effect of control within a company is neutralized. The Dutch New Civil Code contains the provision that all shares shall rank in an equal rate in proportion to their amount 63 . That is why the pro rata parte of shares is always taken into consideration.
On the other hand, there is not one rule that can be applied in Belgium. The legislation does not stipulate how the matter is to be approached, and up till now, some courts decide to apply a discount 64 and others do not. Furthermore, the Belgian doctrine is divided. Some authors pay more attention to the protection of the minority shareholder. Equally, if the order provided for the purchase of the majority shareholder, there should be no premium to reflect the holding's majority status. The other group of authors lays stress on the comparison with shares of a company listed on a stock exchange and decides that the market value of the minority shareholding is much less than the pro rata parte value 65 .
It does not need to be said that a price without discount is the best for achieving the social goal of protecting the (patrimonial) interests of a minority shareholder. However, the comparison has shown that the English, Dutch, and Belgian case law are poles apart. The Dutch courts will never apply a discount, whereas English courts examine whether or not the company is a quasi-partnership and take into account the conduct of the petitioner. On the other hand, Belgian courts regularly value the shares at on discounted basis to reflect the fact that it is a minority holding.
Going Concern Basis or Net Assets Basis
Since the English unfair prejudice remedy is an alternative to the dissolution of the company, a demand of valuing the compulsory transferred shares on a net assets basis is rejected 66 , unless the company plans to liquidate shortly after the unfair prejudice procedure. Usually the valuation on a net assets basis or liquidation basis produces an even lower price than a price with discount on a going concern basis 67 .
Moreover, when the defendant or purchaser of the shares intends to carry on the business, the valuation on a net assets basis would give him "a windfall at the expense of the seller" 68 .
Proceedings for the settlement of disputes between shareholders aim at avoiding the company's dissolution. Therefore, also the Dutch and Belgian 69 case law reject a valuation on a net assets basis.
Valuation Date
A fifth issue concerns timing. The value put on shares will depend on when the value of the enterprise is assessed: Before or after the shareholders dispute took place, with or without the impact of the unfair prejudice or serious ground.
The English courts are faced with the issue of deciding which date is made from a fairness point of view 70 : The date of the unfair prejudice, the date the petition is filed under section 994 Companies Act 2006 71 or the date when the purchase order is made 72 .
However, to ensure that a minority shareholder receives a fair value, the courts examine the date on a case-by-case basis. Furthermore, courts usually reject the average of a two-stage valuation, even if this includes "the possibility of a rough edge for one side or the other compared with a more elaborate procedure"
Under Dutch law, the shares have to be valued with reference to the day on which the judgment rewarding the exit claim becomes irrevocable 74 . Furthermore, a court must also take into regard fluctuations of the price occurred after the valuation date 75 .
The leading thought in Belgian case law is that the shares are valued with reference to a day that approaches the day on which the shares are actually transferred 76 . On this date, the shares will be for the account and risk of the person ordered to accept the shares. A court may not consider fluctuations of the price occurred after the valuation date if the fluctuation is due to the conduct of one of the shareholders. This comparison sets out to determine that under English case law, a flexible date is more accepted than under Dutch and Belgian case law. In the author's opinion, a flexible date is the best way to achieve the social goal, willing to give a fair procedure to all shareholders: On a case-by-case basis, a minority shareholder may receive a fair value. Why? An earlier valuation shall be better if the miscount has reduced the value of the company.
Valuation Method to Obtain the Fair Value of the Shares
The sixth factor that may influence the value of the shares transferred concerns the valuation method.
Under the unfair prejudice procedure, shares are priced at a "fair" value. What is fair "may often be generally predicated in regard to matters of common occurrence, it can never be conclusively judged in regard to a particular case until the facts are known" 77 .
In other words, there are several methods to arrive at a "fair value" (market value, discounted cash flow, earnings value, comparison with comparable corporations, combination of methods), but one may not tell which will best reflect the fair value of the shares. Like under English law, the Dutch legal system does not provide guidelines for valuation methods. The determination of the price of shares for which no liquid market exists depends on the circumstances of the case 78 . However, the first draft contained the provision that Dutch experts have to report about "the value of the shares in the economic market", equal to the value of the shares in a voluntary sale and purchase 79 . Also the Belgian commercial courts have to assess the "objective" value of the shares transferred without a statutory prescription. In practice, courts or experts mostly choose a few valuation methods and average them to achieve a fair value of the shares. In order to estimate the value in function of the undertaking, his specific features and the facts of the case, courts may apply a weighting factor 80 . Since valuation itself is an extremely complicated issue which could not be extensively be addressed in this paper, it is difficult to draw any conclusions. Nevertheless, with regard to the question "how to guarantee that a compulsory buy-out is also a social measure", it is important to notice that if the price is set below the value of the shares in the economic market, consequently, the exitting shareholder is in a less favorable position than if he sells the shares voluntarily. From the defending shareholder's point of view, the price set below the value of the shares in the economic market will not give him "a windfall at the expense of the seller".
Reflective Loss
The last question is whether or not a shareholder can personally sue for loss that is reflecting loss of the company. Reflective loss concerns the decrease of the value of the shares if and for as far as the decrease is a consequence of loss caused to the company 81 .
In English company law, the compensation for damages should be considered in adjusting the value of the shares transferred in an unfair prejudice proceeding because the minority shareholders' leaving at undervalue will be an incentive for the majority to oppress the minorities 82 . But the ability of the English court to reward personal relief for a wrong done to the company has been criticized: There is a possibility that the company goes bankrupt and the deterioration of the potential claim may affect the position of creditors 83 .
Because proceedings for damages seldom lead to compensation for a decrease in value of the shares, and considering that the decrease is often caused by the defending shareholder in an exit proceeding, the Dutch court may increase the price of shares in order to compensate reflective loss 84 .
In contrast, in Belgian company law, it is established that a shareholder cannot personally sue for loss that is reflecting loss of the company 85 .
CONCLUSIONS
The social objective to protect the (patrimonial) interests of minority shareholders is not easy to achieve. Making the exit proceeding a social remedy giving all shareholders a fair procedure, is a struggle for the British, Dutch, and Belgian judges. In the renowned article "Filling Gaps in Incomplete Contracts", I. Ayres and R. Gertner provide a theory of how courts and legislatures should set up default rules 86 . Contracts are incomplete because the transaction costs for concluding on every contingency are higher than the benefits. Furthermore, shareholders do not foresee the contingency of a serious and long-lasting conflict between them, when they do not know yet that all that glistens is not gold. That is why legislators and judges have to fill in the gaps in contracts and choose the default that most parties would have contracted for.
In the author's view, the English unfair prejudice and the Dutch and Belgian (exit) proceeding for the settlement of disputes between shareholders, in essence, encompass the same principles, although the English, Dutch, and Belgian judges sometimes filled in the gaps in another way.
Firstly, although the terminology of "unfair prejudice", "When the interests of a shareholder are prejudiced to such an extent that the continuation of his shareholding can no longer reasonably be expected from him", and "serious grounds" differs, the proceedings have the same ratio legis: the proceedings aim at avoiding a company's dissolution and improving the protection the (patrimonial) interests of minority shareholders. Moreover, these proceedings endorse wide discretion for the court to consider the facts.
Secondly, all three jurisdictions struggle with the question how to strike a balance between legal certainty and principles of corporate law at the one hand, and the discretion of the court and legitimate expectations of a shareholder at the other hand. Not only a fault or abuse of a majority shareholder is taken into account, but also a "breach of confidence" or "legitimate expectations guaranteed by informal agreements". Thirdly, regarding the valuation issues, the practice in England, the Netherlands, and Belgium differs from each other, besides the consensus on a valuation on a net assets basis and the valuation methods. As to the discount, a pro rata valuation is widely accepted under English and Dutch law and less frequently applied under Belgian law.
The advantages of the Dutch exit proceedings are the consideration of valuation clauses contained in the articles of association, the possibility of taking into regard fluctuations of the price occurred after the valuation date and the possibility to increase the price of the shares in order to compensate reflective loss. Therefore, with regard to the achievement of the social objective, the Dutch exit proceedings gain an advantage over the English and Belgian procedures. 
